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The case Specht v. Netscape Communica-
tions Corp. Dc provides us with the clearest
definition of what a clickwrap agreement is.
It is described as a message presented to the
user on his or her computer screen that re-
quires the user to assent to the terms of the
agreement through the act of clicking an
icon. This sort of agreement is usually made
between a computer software vendor pro-
viding an application which a consumer
purchases or otherwise obtains a copy of the

o (6310 L
WS DIl Ggis owlid )5

Slnl Lo «(559ld Ao e 50 (19533139, b iy
9wl oals yl 8 Sl 1) ludl Sa3;
5 S—aoY s le—eds Lasls,l 8 g ©lL_ddle5
039 iy o2l gl sl Sl by,
Oyl Ao 31 Lo JS_il j5 5 uJl
! 38 aTlodaw y ja—pdd daio A" (Kig S
ez 5 &2y (630 Ol (50 ot
O8—l8 380 A >45 p 3o Lo o 45 S
Sg S Oyl Syl a9 el 1S
=) 38 ailo walasi o —iled K _alen - laiio
e )0 (g OBl 51 (S (o) = A
gy iy S L a8l pl ay SKdg yiSUI

@ [ s

b3ls

NS b A




SN ..

NS 3 A

product. The consumer becomes the end
user as a legally binding contract is formed
between the two parties. This is most often
done when the consumer downloads the
software from the company’s website and
manifests assent to the terms of the contract
by checking a box that says “I Agree” or
something similar and thus assents to the
terms of the contract governing the transac-
tion. The product that the clickwrap agree-
ment pertains to cannot be obtained or used
by the consumer unless the icon is clicked
that establishes assent to the terms of the
agreement. This was the case in Specht v.
Netscape Communications Corp. DC when
a user attempted to obtain the Navigator
software the full text of the Navigator license
agreement would appear on a web page. A
plainly visible query asking: “Do you accept
all the terms of the preceding license agree-
ment? If so, click on the Yes button. If you
select No, Setup will close.” was displayed
accompanied with three buttons or icons:
“Back”, “No” and “Yes”. Clicking the
button labeled “Back” would return the
user to an earlier step of the download
preparation whereas “No” would terminate
the download if clicked. In order to proceed
with the download the user was required to
click the “Yes” button which established
assent to the license agreement and it was an
essential step in order to obtain the soft-
ware.

Clickwrap agreements are important docu-
mentation of the legal relationship between
for example the consumer and the computer
software vendor. As the internet has become
more and more a part of our lives so has the
prevalence of clickwrap agreements. Online
banking websites, user-generated content
websites, social networking sites, free e-mail
services (such as Hotmail, Gmail or Yahoo!

Mail) and virtually all e-commerce sites re-
quires the user to assent to the clickwrap
agreement governing the site’s ground rules
before

using the service or before making a pur-
chase. These agreements contain the Terms
of Use for the software and limits what the
end user can do with the product or what
they can use it for. Clickwrap agreements
are usually long and complex contracts that
include many terms and most of the litiga-
tion that has materialized as a result of
clickwrap agreements are over one of six
basic types of terms: forum selection claus-
es, choice of law provisions, agreements to
arbitrate, software TOU, service TOU or
limitations of liability. Clickwrap agree-
ments come in standard form where the
agreement appears on the computer screen
and the user either accepts the terms of the
agreement or rejects them. The user has no
power to bargain over any of the terms of
the agreement and must adhere to the con-
tract terms on a “take-it-orleave-it” basis.
Since the consumer only has the choice of
either accepting or rejecting the terms of the
agreement as provided and the transaction
is contingent on acceptance of the terms
when purchasing the goods or services this
makes clickwrap agreements contracts of
adhesion.

.The Enforceability of Clickwrap Agree-
ments :

Clickwrap agreements have usually been
held to be valid and enforceable whenever
the courts have had the occasion to consider
them. The courts have generally found that
when considering the terms of a contract,
absent fraud or mistake, if a party signs a
contract and has the opportunity to read the
terms of this contract, whether he or she ac-
tually does so or not, they are bound by it.
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This holds true as well when applied to
clickwrap agreements:
“Failure to read an enforceable online
agreement, as with any binding contract,
will not excuse compliance with its terms. A
customer on notice of contract terms availa-
ble on the internet is bound by those terms.
The courts have generally upheld that click-
ing an icon labeled “I Agree”, “I Accept” or
something similar to that effect is admissible
as a manifestation of assent. If the clicking
of a button indicating assent is an integral
part of completing the transaction, or other-
wise to the registration or activation of an
account on a website governed by a click-
wrap agreement and the completion of said
process is a mandatory step for the forma-
tion of a contract between the parties, the
agreement will be considered enforceable.
Therefore the courts have held that if the
physical act of clicking through a notice of
this sort can be proven the courts will accept
this affirmative act as a manifestation of
assent and enforce the contract at least in
this respect. Where these provisions have
been satisfied the courts have generally
found that the clickwrap agreements are en-
forceable as the user has had reasonable
notice of the terms of the agreement and
therefore had the opportunity to manifest
assent to the termsl.
A contract is essentially an agreement be-
tween two or more parties (e.g. people or or-
ganizations) with an intent to create a legal
relation. Under English law, in order for a
contract to be valid and enforceable the fol-
lowing six elements must exist:
an intention to create legal relations / an

offer and acceptance of that offer

valuable consideration /legal capacity to
enter an agreement

genuine consent to the agreemen / legality

of objects.

Therefore,the parties with an interest in the
contract must intend to be bound by it and
acting in the absence of mistake, fraud, mis-
representation or other vitiating factors.
The contract can only bind the parties who
agree to the terms,and not third parties. The
parties to a contract must manifest their in-
tention to create a legally binding contract
by words or conduct and this is done
through an offer and acceptance of that
offer; ”wherein one party proposes (offers)
by words or conduct and the other agrees
(accepts) by words or conduct”. There must
also be valuable consideration (usually the
payment of money). The parties entering
into a contract must also have a legal capac-
ity to enter into that contract and thus
cannot be minors, mentally incapable, or in-
toxicated. In this way, the contracting par-
ties must understand that they are entering
into a contract and must have authority to
act.Otherwise,the contract will either be
void,or more often,voidable.There must be
genuine consent and therefore,one party
cannot use force to force another party into
a contract and regarding consent, the par-
ties must understand what they are consent-
ing to. Legality of objects here means that
the agreement must have a legal purpose
and thus “the object of a contract cannot be
criminal,tortious,or  otherwise
public policy”.

Apart from some specific requirements of

against

particular laws as in the case of wills,con-
sumer credit,guarantees,mortgages and the
transfer of land,there is no fundamental
principle requiring contracts to be in writ-
ing or signed and thus while it has become a
generally accepted business practice to form
contracts by way of a written document,
they may be formed orally or by conduct
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and may just as well be formed electronical-
ly by email, electronic data exchange, or
through a website,or by a combination of
these.However,there is no fundamental
principle prohibiting the formation of a le-
gally binding contract over the Internet and
there is nothing inherently less or more en-
forceable about such contracts. The basics of
contract law apply to online contracts the
same as to any other contract. Further-
more,just as all non-electronic contracts are
not necessarily enforceable,the fact that a
particular click-wrap agreement is found to
be enforceable does not necessarily mean
that all such agreements are enforceable.
Examination of the literature and the avail-
able US, Canadian and Scottish case law on
click-wrap agreements,while limited,indi-
cates that the courts have upheld the princi-
ple of online contracting and that a legally
valid and binding contract can be created
with a mere click of a mouse. Courts have
held that clicking the I Agree icon is effec-
tively ‘signing’a clickwrap agreement and
hence binds the consumer to the terms and
conditions of that agreement even if the con-
sumer claims to not have seen, read or con-
sciously agreed to the terms. Hence,the
clicking of the ‘I Agree’icon to the terms of a
clickwrap agreement is a significant factor
that supports the enforceability of those
terms.

As ignorance of the law is no excuse (igno-
rantia juris hand excusat), most Internet
users it seems, are in danger of contracting
on terms and conditions that may not be in
their best interest and that they might other-
wise not agree to.These consumers will not
be aware of when they are agreeing to terms
and conditions over and above those used
for specifying the terms and conditions of
use of a website and those used to protect

and enhance intellectual property rights.For
example, they will be unaware if and when
they are agreeing to the use of Spyware to
track their online activities and the collec-
tion, compromise, use and/or sale of their
personal information and/or consumer pro-
file data. From a consumer point of view,this
aspect of contracting in the online world
must be a concern.Website owners and ven-
dors might also exploit this to their advan-
tage in reinforcing their rights and in estab-
lishing the transaction terms and condi-
tions2.
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