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3. Capital markets
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10. Anthropology
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11. Irrational

12. “In accordance with the theory of Maqasid Al Sharaia, Muslim scholars constantly emphasize that
Sharia rules exist to benefit humankind in this life and the next. Thus, Al Ghazali states: the messen-

gers were only sent [by God] for the sake of human benefits in the Hereafter and in this life (/i-masalih
al-khalgh fi-I-din wa-I-dunya). Similarly Ibn Al Qayyim states: Verily Sharia is founded upon human ben-
efits in this life and the next” Nakissa, Aria (2019), The Anthropology of Islamic Law, Oxford: Oxford
University Press, 1* edition, p 189.

Metcalf, Peter (2023), The Anthropology of Religion, New York: Routledge pub, 1% edition, p 202.
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(a) have agreed that their contract
is to be governed by ‘general prin-
ciples of law’, the ‘lex mercatoria’
or the like; or

(b) have not chosen any system or
rules of law to govern their con-
tract.

(4) These Principles may provide a
solution to the issue raised where
the system or rules of law applica-

ble do not do so.
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Article) o) it - S 09lo
of the 1707
(Principles

Application

(1) These Principles are intended to
be applied as general rules of con-
tract law in the European Union.
(2) These Principles will apply
when the parties have agreed to in-
corporate them into their contract
or that their contract is to be gov-
erned by them.

(3) These Principles may be applied

when the parties:

3. Gralf-Peter Calliess, ‘Lex Mercatoria: A Reflexive Law Guide to an Autonomous Legal System” German Law Journal Vol. 2 No. 17 - 01

November 2001.

5. Law of Merchant

J)_fﬁ:mbb sl (Mercatoria

6. Klaus Peter Berger ‘The new law merchant and the global market: a 21st century view of transnational commercial law” Int. A.L.R. 2000, 3(4),

91-102;
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Schmitthoff, International Business Law: A New Law Merchant, Current Law and Social Problems (1961)

7. Maria del Pilar Perales Viscasillas ‘The Formation of Contracts and the Principles of European Contract Law’ 13 Pace Int’1 L.
Rev. 371 (fall 2001).

8. The United Nations Convention on Contracts for the International Sale of Goods

9. UNIDROIT is an intergovernmental organization whose objective is to harmonize private international law across countries
through uniform rules, international conventions, and the production of model laws, sets of principles, guides and
guidelines.

10. Reinhard Zimmermann ‘Tus Commune and the principles of European Contract law:
Contemporary Renewal of an Old Idea’ in Hector L. MacQueen, Reinhard Zimmer-
mann (eds) European Contract Law: Scots and South African Perspectives

(Edinburgh University Press, Edinburgh 2006)

11. Karimi, Mohammad and Kashani, Javad and
Nassiran, Dawood, ‘Lex Mercatoria’ as
an Independent Legal System

(October 23, 2016).
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Article) Qo) it - S o0lo
(1:105: Usages and Practices
(1) The parties are bound by any
usage to which they have agreed
and by any practice they have es-

tablished between themselves.
(2) The parties are bound by a
usage which would be considered
generally applicable by persons in

the same situation as the parties,

12. O Lando, E Clive (n 9) 95, Article 1:101 of PECL Comment.

13. GILLES CUNIBERTI, Three Theories of Lex Mercatoria, COLUMBIA JOURNAL OF TRANSNATIONAL LAW, 52:369

14. Délle, ‘Bedeutung und Funktion der “Briauche” im Einheitsgesetz {iber den Internationalen Kauf beweglicher Sachen’, in Ius Privatum Genti-

um: Festschrift fiir Max Rheinstein (1969)

15. KP Berger, The Creeping Codification of the Lex Mercatoria (2nd edn, 2010) 1-8; P Kahn, ‘La lex mercatoria: point de vue frangais aprés

quarante ans de controverses’, (1992) 37 McGill LJ 413-27, 414 {.



olog goysd S J8lao 53 ULl oy
D9 Ly Juufuo codled o‘_:sf

4S sldagy 4 Sk 939 p3lo -F

poi ol 5l ailesyS 5l 8y 555 (4

‘C)T &.931.'>)_: Lol by ¢ slo g 50
el saels S (LB 3L bwgs sols
13915 syl brangs br 26 Sl syl
So—i ey y 155 3590

o sl dogy So LT 4ol -0
Oy b ccwl 0umis (uawlin a8yb
4 oyl Loyl (Siww 3590 y o boly i
1S cwlino ol 4 Lavdlsylys g3l ol
Ok Sytie Syd y e 0k Jee
SSyidne Sy s 40 3500 By b g il
Sloul 31848 a8yl 4o aindS 43 45
Syd o=l vl sgeie o 4 cowl oo
sh=l L dze L wlgice Sy
Loyl ol oo dadeio Ld slaslsyl,d
d>g3 b awdoaids glodloylyd 0490 30 L
39290 3Inly8 wms LS sladigy 4
sl 4 Olsise Bges sly Moagb ey
ICC Award 4840, Coll. ICC Arb. Awards)
oy 4wl yobay Ly 'A(1986-1990
ICC Award No. 9117, 10 ICC Bull. No. 2,)
135S oLl 1%(1999, at 96 et seq

4 40 S (50 Joe (Gymmsl 38kl
Vil gl g olgme

e e B S sl
comle b g)lzs bye 4 pilo Mol
351 =i diwme ool 4 sais el
SLmiiyd i 5| il o y L
llalln Ul gty cooilo
ceNo ol Jds a4 b0 b
A gmio 45 Wi a4l (gl
Jwild so 45 diiwd gylms ladye
Aiwsld e aob L
sbeicwl o cgs dw 3l Bye -Y
o=k 45 abl G b eewd el
39k 0 b (egd Lol anb L asilyy
bowy Jdodlgw oyl o sy
03—d dixli ddogipe gloslsylyd 1 udyb
(P 9 33— oxaliio p o y5b a9
il gels gexlan 5l anb gles by e
IS 50 cdlod (4o dyb S eyl
et ol o ool S 1
sl CilL e R e
abe 33 (ols JLigy bs Sl eayind
eyl il o ag dslis S 4o &S (g3l

16. ‘Unification of Sales Law: Trade Usage and Course of Dealing’, in Unification and Comparative Law in Theory and Practice:
Contributions in Honour of Jean Georges Sauveplanne (1984) 81, 83.

17. Vogenauer, in: Vogenauer/Kleinheisterkamp (eds.), Commentary on the UNIDROIT Principles of International Commercial

Contracts, 2009, at 194

18. “Therefore, in the light of the foregoing, the Tribunal rules that it will give precedence in this dispute to the rules the parties
have established for their relationship i.e. the terms of their contracts supplemented by the relevant trade usage applicable to the
matter and, for issues directly related to the object of the contractual relationship that may arise in the course of this arbitration and
which are not provided for in the contracts, the Tribunal would supplement by the Saudi law in the first place.”

19. “The Majority Arbitrators further considered whether under the general duty to act in good faith Claimant would have been un-
der an obligation to accelerate the shipment . . . so as to allow a customs clearing prior to the expiry of the US import license. For
instance, parties to a contract might be or become bound by a particular course of dealing which they have established as between
themselves, by virtue of their previous commercial practices and conduct, and which can fairly be regarded as a common basis of

understanding for interpreting their expression and other conduct. This notion, for instance, is also reflected in Article 4.3 of the
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Article) Vo) ity - 00lo
(1:302: Reasonableness
- Under these Principles reason-
ableness is to be judged by what
persons acting in good faith and
in the same situation as the parties
would consider to be reasonable. In
particular, in assessing what is rea-
sonable the nature and purpose of
the contract, the circumstances of
the case, and the usages and prac-
tices of the trades or professions
involved should be taken into ac-

count.

(4(4

3l salize a5 w33 ddgl lawyy

5 Laslohd + anope i by oos: Jsise jlse
i & olime el p Bl dils SO wlylgbl
&S (53y30 33 .3g40 sy Blad so cuilsy (Jgdso
odyb 03ly] ol 0003y s o 313,148 4
35595 A 0 she cuodr sy b |
s b sy 3] 52 boss b s 8 ys0
RV RSP REIR WP TR W IR SRS O |

1994 Unidroit Principles (which are not directly applicable in the instant case, but nevertheless express a communis opinion and consensus)”

20. PECL 5:101 (3); PICC 4.1 (2); DCFR 11.-8:201 (1). 5 See, eg, PECL 6:104; CESL 73. 6 See, eg, PECL 6:105 f

21. H MacQueen and R Zimmermann (eds), European Contract Law: Scots and South African Perspectives (2006) 43—73

22.1. DE LAMBERTERIE, G. ROUHETTE et D. TALLON, Les principes du droit européen du contrat, Paris, La documentation frangaise, 1997, p. 19
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23. Berger, Klaus Peter, The Creeping Codification of the New Lex Mercatoriam 2nd. ed. 2010

24. The parties have to display a normal and usual diligence, which is reasonable for the safeguard of their interests,
particularly in trying not to make rushed and unreasoned offers, with a potential to surprise the co-contractor.

25. The judge concluded that “Standard was obliged to act honestly and reasonably and to arrive at a val-
ue which properly reflected the actual value of the Designated Assets as at the termination date”, albeit
it might also be entitled to adopt “an extremely conservative approach” to the question of valuation.
However, when the judge came to expand on her reasons, it appears that there might be some
confusion or conflation in her mind between the concepts of reasonableness and rationality,
for she referred to the cases from The Product Star to Cantor Fitzgerald as demonstrating
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Books .1
e - Commission of the European Communities, 2001, “Communication from the Commission to the Council and
the European Parliament on an Open Method of Coordination for the Community Immigration Policy”, Office for
Official Publications of the European Communities.
e - Fauvarque-Cosson, Bénédicte, and Denis Mazeaud, 2009, “European contract law: materials for a common
frame of reference: terminology, guiding principles, model rules”, Walter de Gruyter.
e - Jansen, Nils, and Reinhard Zimmermann, 2018, “eds. Commentaries on European contract laws”, Oxford Uni-
versity Press.

e - McKendrick, Ewan, 2014, “Contract law: text, cases, and materials”, Oxford University Press (UK).

Papers .2
e - Cuniberti, Gilles, 2013, “Three theories of lex mercatoria.” Colum. J. Transnat’l L. 52, 369 — 434,
e - Karimi, M., Kashani, J., & Nassiran, D, 2016, “Lex Mercatoria’as an Independent Legal System”, Private law

research, 8(31), 65-85

Acts .3
e - Principles of European Contract Law (PECL) — 2002

that the courts are not slow to imply a term that a party must exercise its contractual discretion “not only honestly and in good faith, but also
reasonably and not capriciously”. I have made the point above that those cases use “reasonably” in that context to refer to a Wednesbury -type
rationality. Moreover, she went on to say this:

“In fact I do not view the obligation to act reasonably as anything in essence different from the obligation to use good faith, it is part of the good
faith obligation that Standard should conduct the valuation process in a reasonable manner, to arrive at what objectively can be said to [be] a

proper value of the Designated Assets at the termination date ...”
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