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The Right to Strike

Authors: Elena Sychenko and Adalberto Perulli

No better words to start a chapter on the right
to strike could be used than those of Ewing and
Hendy: ‘in the absence of the right to strike,
the right to collective bargain is no more than a
right to collective begging’

As was already indicated, the ECHR has been
viewed as a tool for upholding principally civil
and political rights. Even though the Council
of Europe’s official position is based on the
idea that humanrights are interdependent, in—
divisible, and interrelated, Tonia Novitz noted
a ‘disparity between this rhetorical claim and
the actual reality” with regard to the protection
of socioeconomic rights, particularly the right
to strike.

GENERAL APPROACH TO THE RIGHT
TO STRIKE

The Court in a number of cases during the
1970s adopted a rather restrictive interpreta—
tion, by merely emphasizing that Article 11im—
poses a duty on contracting states to provide
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mechanisms that allow trade unions to repre—
senttheir members;itdid notmake any particu—
lar reference to the methods by which this was
to be done. As a result, the Court rejected the
arguments made by trade unions to protect
their interests in relation to the rights to group
bargaining, consultation, and strike.

One of the cases that opened the new approach
of the European Court of Human Rights to rec—
ognize the right to strike as being protected
under Article 11, was not about strike per se. In
1991, in the case Ezelin v. France, the Court
found itself evaluating a disciplinary penalty
imposed on the applicant, a member of a Trade
Union, for taking part in a public demonstra—
tion. The penalty was found to be in violation
of Article 11 of the Convention: although the
penalty had mainly moral force, the Courtcon—
sidered that ‘the freedom to takepartinapeace—
ful assembly - in this instance a demonstration
that had not been prohibited - is of suchimpor—
tance that it cannot be restricted in any way,



even for an avocat, so long as the person con—
cerned does not himself commit any reprehen—
‘sible act on such an occasion.

This first rock in the pond brought then the
Court to the Wilson case of 2002, where the
Court noted in particular that ‘[t]he essence of
a voluntary system of collective bargaining is
that it must be possible for a trade union
which is not recognised by an employer to take
stepsincluding,if necessary,organisingindus—
trial action, with a view to persuading the em—
ployer to enter into collective bargaining with
it on those issues which the union believes are
important for its members interests.

Since then, the right to strike has come to rep—
resent one of the most important means by
which the State may secure a trade union’s
freedom to protect its members' occupational
interests, but this right is not absolute and
may very well be subject to regulation under
national law. Therefore, restrictions imposed
by a contracting State on the exercise of the
right to strike do not in themselves give rise to
an issue under Article 11 of the Convention
Whileononehand,somecasesinvolverelative—
ly extreme restrictions, such as the govern—
ment circular banning strike action, on the
other, others have involved less extreme sanc—
tions capable of dissuading workers from
taking part in strike action.

Although the right to take strike action has
not yet been considered an essential element of
trade union freedom, strike action is clearly
protected by Article 11 and the Court has re—
ferred to a strike as the most powerful instru—
ment available to a trade union to protect the
occupational interests of its members, even
going so far as including secondary action, a
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strike action against a different employer
aimed at exerting indirect pressure on the em—
ployer involved in the industrial dispute.

It did so by reference to ILO and ESC norms,
resisting theGovernment sobjectionstotheex—
istence of a right to strike under Convention
87. However, the ECtHR held that the com—

plete ban on secondary action in the UK was
compatible with the Convention: such a ban
was within the (wide) margin of appreciation
of the state and did not strike at the very core
of trade union freedom because secondary
action was ‘accessory industrial action. It is
unclear thentowhatextent Article11doespro—
tect a right to strike, for practical purposes, if
a complete ban on secondary action does not
strike at the substance of the right.

That said, RMT gives rise to uncertainty over
how far the Court is willing to extend protec—
tion. Only one thing is crystal clear: strike
action is, in principle, protected by Article 11
only inso far asitis called by trade—union or—
ganizations and considered as being effective—
ly - and not merely presumed to be - part of the
trade—union activity.

So, since the prohibition of a strike mustbere—
garded as a restriction on the trade union’s
power to protect the interests of its members
and thus discloses a restriction on the freedom
of association, while restrictions may be im—
posed on the right to strike of workers provid—
ing essential services to the population, a com—
plete ban requires solid reasons from the State
to justify its necessity and theimpactof any re—
striction on unions ability to take strike
action must not place their members at any
real or immediate risk of detriment or of
being left defenceless against future attempts
to downgrade pay or other work conditions.
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