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3.FIFA Regulations on the Status and Trans-
fer of Players,August 2021 Edition

4. Arbitration CAS 2014/A/3665

S. Arbitration CAS 2004/A/727
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SOCRATES AND MORAL DIALOGUE: SOME LESSONS FOR
LAWYERS

Author: Michael McGinniss, Assistant Professor of Law, University of

North Dakota School of Law

Socrates was a philosopher, and did not prac-
tice or profess expertise about the positive
law. And he lived in a world far removed from
our own in both time and culture. But along
with his exhibiting the quality of moral inde-
pendence, the study of Socrates also offers the
lawyers of today intriguing insights into
moral dialogue with clients. This is not meant
to suggest that lawyers adopt with clients
Socrates’ predominant method of philosophi-
cal inquiry, known as “elenchus (though it is
noteworthy that some of the elenchus “rules”
might have valuable application to client-law-
yer dialogue). Instead, this Article proposes
that certain attributes of Socrates’ thought
and character, as reflected in his dialogues,
may be helpful for effectively reaching across
the divide between lawyer and client and pro-
moting fruitful moral conversations.

A. Socratic Ignorance: Lawyer Modes-
ty in Moral Dialogue with a Client
Socrates is well-known for his frequent
claims to be ignorant of the truth, and lacking
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‘0o s 91619108 A
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in wisdom. In defending himself at trial, he
proclaims to the jury, “I am only too con-
scious that I have no claim to wisdom, great or
small.” Significantly, however, Socrates also
believes recognizing his own limitations is
itself a crucial form of moral knowledge: in de-
scribing his relationship with one of his dia-
logue partners, he reflects that “[i]t is only too
likely that neither of us has any knowledge to
boast of, but . . . it seems that I am wiser than
he is to this small extent, that I do not think
that I know what I do not know.” In this vein,
Socrates interprets the words attributed to
the oracle of Delphi (asserting that Socrates
was “the wisest man in the world”) as based
upon Socrates’ realization that “in respect of
wisdom he is really worthless.” In this realiza-
tion, he is (ironically) truly wise.

What is most significant for the advising
lawyer is Socrates’ example of modesty as to
his possession of moral knowledge, combined
with a persistent dedication to pursuing such
knowledge in conversation with his dialogue



partners. For lawyers, Socratic ignorance ulti-
mately pertains more to mindset than to
method.

In the Gorgias, Socrates asks, “[W]hat kind of
a man am I? One of those who would gladly
be refuted if anything I say is not true, and
would gladly refute another who says what is
not true, but would be no less happy to be re-
futed myself than to refute, for I consider that
a greater benefit” Like Socrates, a good advis-
ing lawyer should be a fully engaged, flexible,
and modest participant in moral dialogue
with a client, always prepared to learn and to
be changed for the better. Similar to law teach-
ers in classroom discussions with students,
when lawyers converse with their clients, they
should be prepared to question their own
premises and assumptions, adjust their point
of view, and carefully attend to competing
values.

But for a lawyer exercising moral independ-
ence and personal conscience, such questions
and adjustments and balancing also have
limits. A lawyer may encounter circumstances
where, after the dialogue has taken place, the
client insists upon a course of action the
lawyer teadfastly believes to be immoral, such
that the lawyer should withdraw from repre-
senting the client. These situations should,
however, occur very infrequently. With modes-
ty as to their own certainty in knowledge and
insight into the moral issues involved, advis-
ing lawyers should give the client the benefit
of the doubt when deciding whether to pro-
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ceed with representation, rather than with-

draw.

B. Socratic Recollection: A Stirring of
the Conscience

In the Meno, Socrates claims “seeking and
learning are in fact nothing but recollection.”
As Gregory Vlastos explains, Socrates “teach-
es saying he is not teaching. What he says is
what he means if to teach is to impart to a
learner truth already known to oneself.” Or,
in the words of C. Stephen Evans, “Socrates
as teacher is only the ‘occasion’ for the learn-
er’s own self-conscious realization.” Although
the nuances of Socrates’ (or Plato’s) theory of
recollection are complex, its essence is straight-
forward for providing helpful guidance for
lawyers in their moral dialogue with clients.
In providing advice and counseling, the
lawyer may become the occasion for the cli-
ent’s self-conscious realization about how to
resolve a moral question.

Socratic recollection has drawn attention in
recent years from scholars writing about law
teaching and pedagogy” Socrates’ invitation
“to recollect something that we already
know—in the sense that we are already famil-
iar with it, although we do not yet understand
it—is a call to make ourselves aware of some-
thing. We are not yet as conscious as we
should be.” In essence, Socrates’ theory of rec-
ollection conceives of human beings as know-
ers “in need of coming to our senses.”



In a lawyer’s advising relationship with a
client, it may be the lawyer’s conscience that
must first be awakened, so as to recognize and
grasp the moral issue to discuss with the
client. Or the recognition of the moral issue
may begin with the stirring of the client’s con-
science, awakened to the point that the client
seeks the lawyer’s counsel as to how the moral
issue should be addressed. However the moral
conversation is initiated, for its outcome to be
fruitful the advising lawyer who they were,
are, or aspire to be as moral subjects, free of
the legal dispute (or potential one) now weigh-
ing upon them and influencing their decisions
about how they will live. Although a lawyer
can assist a client in this process of recollec-
tion—for example, by asking good questions
and thoughtfully exploring moral values as
relevant—the lawyer should understand the
need to help the client “recollect” the values
and convictions that form the client’s identity
independent of the legal situation. This recol-
lection may result in an adherence to those
values and convictions, or in changes to the cli-
ent’s moral perspective through the process of
dialogue with the lawyer and, perhaps, also
with other persons the client trusts. Whatever
the outcome may be, the client will have been
afforded the best opportunity to make a con-
scious choice about how to apply moral values
to the law. But if this dialogue does not take
place, these clients risk becoming disengaged
from should also remember that it is the client
who must recall.
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